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AN ACT to amend 814.04 (intro.); and to create 893.583 and 895.437 of the

statutes; relating to: creating a civil cause of action for acts of violence

motivated by gender.

Analysis by the Legislative Reference Bureau

This bill creates aYcivil cause of action for a person who suffers\{)hysical,
emotional, or economic harm as a result of a gender-based act¥ Under the bill, a
gender-based act'is a physical act of violence that is committed, at least in part, on
the basis of the victim’s gender or sexual intercourse or contact that the actor
commits under coercive conditionsY Under the bill, if thevactor has previously
committed either of these acts ?ﬂajnst the victim” a threat to commit either of those
acts is also a gender-based act! v

Under the bill, a victim must commence a’civil action against the actor within
seven'/years after the gender—based act occyrs or, if the victim is under the age of 18Y
within sevenyears after the victim’s 18th"gi1rthday. A victim who prevails in a civil
action for a gender-based act’may recover damages foremotional distress, punitive
damages, and investigation or litigation costs, including attorney fees¥ The bill
specifies that a cause of action exists only against the ho committed the *

gender—based act” — indwidued

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
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SECTION 1. 814.04 (intro.) of the statutes@'{ ecked by 9009 W M
el byl ey

is amended to read:

814.04 Items of costs. (intro.)JExcept as provided in ss. 93.20, 100.195 (5m)
(b), 100.30 (5m), 106.50 (6) (i) and (6m) (a), 111.397 (2) (a), 115.80 (9), 281.36 (2) (b)
1., 767.553 (4) (d), 769.313, 802.05, 814.245, 895.035 (4), 895.437 g4),\/895.443 (3),
895.444 (2), 895.445 (3), 895.446 (3), 895.506, 943.212 (2) (b), 943.245 (2) (d), 943.51
(2) (b), and 995.10 (3), when allowed costs shall be as follows:

NS
SECTION 2. 893.583 of the statutes is created to read:

v

893.583 Gender-based harm? Notwithstanding ss. 893.16" 893,54 and
893.57:/an action under s. 895.437\éha11 be commenced within 7 \y/ears after the cause
of action accrues or, if the victim is under the age of 18Jat the time the cause of action
accrues, within 7\§ears of the victim’s 18th‘{)irthday, or be barred.

SEcTION 3. 895.437\z><f the statutes is created to read:

895.437 Gender-based harm;\éction for. (1) In this\/section:

(a) “Gender-based act” means any of the following:\/

1. A physical act of violence that satisfies the elements of s. 940.19 (1)\{hat an
individual{ommits against the victim, at least in part, on the basis of the victim’s
gender.

2. Sexual contact as defined in s. 940.225 (5) (bS/or sexual intercourse‘és defined
in s. 940.225 (5) (c)\{chat an individual commits under coercive conditions or without
consenf/ as defined in s. 940.225 (4)\./

3. If an individual has previously committed a physical act of violence that
satisfies the elements of s. 940.19 (1)\€1gainst the victim or an act described in subd.

v

2?,/a threat to commit an act described in subd.‘/ 1. or 2.
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(b) “Victim” \{neans a person against whom a gender-based act has been
committed.

(2) A victim has a cause of action for injunctive relief and for damages, as
provided in sub. (4), against the individual\/who commits a gender-based act that
results in a physical injury, emotional distress, or damage to or loss of property to the
victim.

(8) The burden of proof in a civil action under sub. (2) rests with the victim to
prove that the defendant committed a gender-based act\a/nd that the victim suffered
harm as a result of the act by a preponderance of the credible evidence.

(4) If the plaintiff prevails in a civil action under sub. (2)‘,/he or she may recover
special and general damages, including damages for emotional distress?/punitive
damages;‘/and costs, including all reasonable attorney fees and other costs of the
investigation and litigation that were reasonably incurred.

(8) A person may bring a civil action under sub. (Zyregardless of whether there
has been a criminal action related to the gender-based acf/ and regardless of the
outcome of any such criminal action. If there is a final judgment\ér decree rendered
in favor of the state in any criminal proceeding against the defendant, a defendant
may not deny the essential allegations of the criminal offense in any action under this
section.

(6) A gender-based act\{mder this sectioanhall be deemed for all purposes to
be an intentional act.

(7) This section does not limit the right of a person to recover from any parent

or parents under s. 895.035.
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(8) This section does not create a cause of action against any person except the
individual who commits a gender-based act.

(END)
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AN ACT to amend 814.04 (intro.); and to create 893.583 and 895.437 of the

statutes; relating to: creating a civil cause of action for acts of violence

motivated by gender.

Analysis by the Legislative Reference Bureau

This bill creates a civil cause of action for a person who suffers physical,
emotional, or economic harm as a result of a gender-based act. Under the bill, a
gender-based act is a physical act of violence that is committed, at least in part, on
the basis of the victim’s gender or sexual intercourse or contact that the actor
commits under coercive conditions. Under the bill, if the actor has previously
committed either of these acts against the victim, a threat to commit either of those
acts is also a gender-based act.

Under the bill, a victim must commence a civil action against the actor within
seven years after the gender-based act occurs or, if the victim is under the age of 18,
within seven years after the victim’s 18th birthday. A victim who prevails in a civil
action for a gender-based act may recover damages for emotional distress, punitive
damages, and investigation or litigation costs, including attorney fees. The bill
specifies that a cause of action exists only against the individual who committed the
gender-based act.

J'higs is Z\pr

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

State of Wisconsin % \

o
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SECTION 1

SECTION 1. 814.04 (intro.) of the statutes is amended to read:

814.04 Items of costs. (intro.) Except as provided in ss. 93.20, 100.195 (5m)
(b), 100.30 (5m), 106.50 (6) (i) and (6m) (a), 111.397 (2) (a), 115.80 (9), 281.36 (2) (b)
1., 767.553 (4) (d), 769.313, 802.05, 814.245, 895.035 (4), 895.437 (4), 895.443 (3),
895.444 (2), 895.445 (3), 895.446 (3), 895.506, 943.212 (2) (b), 943.245 (2) (d), 943.51
(2) (b), and 995.10 (3), when allowed costs shall be as follows:

SECTION 2. 893.583 of the statutes is created to read:

893.583 Gender-based harm. Notwithstanding ss. 893.16, 893.54, and
893.57, an action under s. 895.437 shall be commenced within 7 years after the cause
of action accrues or, if the victim is under the age of 18 at the time the cause of action
accrues, within 7 years of the victim’s 18th birthday, or be barred.

SECTION 3. 895.437 of the statutes is created to read:

895.437 Gender-based harm; action for. (1) In this section:

(a) “Gender-based act” means any of the following:

1. A physical act of violence that satisfies the elements of s. 940.19 (1) that an
individual commits against the victim, at least in pai‘t, on the basis of the victim’s
gender.

2. Sexual contact as defined in s. 940.225 (5) (b) or sexual intercourse as defined
in s. 940.225 (5) (¢) that an individual commits under coercive conditions or without
consent as defined in s. 940.225 (4).

3. If an individual has previously committed a physical act of violence that
satisfies the elements of s. 940.19 (1) against the victim or an act described in subd.
2., a threat to commit an act described in subd. 1. or 2.

(b) “Victim” means a person against whom a gender-based act has been

committed.
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SECTION 3

(2) A victim has a cause of action for injunctive relief and for damages, as
provided in sub. (4), against the individual who commits a gender-based act that
results in a physical injury, emotional distress, or damage to or loss of property to the
victim.

(3) The burden of proof in a civil action under sub. (2) rests with the victim to
prove that the defendant committed a gender-based act and that the victim suffered
harm as a result of the act by a preponderance of the credible evidence.

(4) If the plaintiff prevails in a civil action under sub. (2), he or she may recover
special and general damages, including damages for emotional distress; punitive
damages; and costs, including all reasonable attorney fees and other costs of the
investigation and litigation that were reasonably incurred.

(5) A person may bring a civil action under sub. (2) regardless of whether there
has been a criminal action related to the gender-based act and regardless of the
outcome of any such criminal action. If there is a final judgment or decree rendered
in favor of the state in any criminal proceeding against the defendant, a defendant
may not deny the essential allegations of the criminal offense in any action under this
section.

(6) A gender-based act under this section shall be deemed for all purposes to
be an intentional act.

(7) This section does not limit the right of a person to recover from any parent
or parents under s. 895.035. |

(8) This section does not create a cause of action against any person except the
individual who commits a gender-based act.

(END)
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2011 LRB 0079-1
Gender Violenc...

Attached is a draft of LRB 0079/1. | would like it modified per our conversation yesterday to add “gender” under 939.645 of
the state statutes related to different hate crimes.

Please let me know if you have questions.

Thanks.

Noah Seligman

Legislative Assistant

Office of State Rep. Terese Berceau
608-266-3784
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939.632 CRIMES — GENERALLY

1. On the premises of a school.

2. Within 1,000 feet from the premises of a school.

3. On a school bus or public transportation transporting stu-
dents to and from a public or private school or to and from a tribal
school, as defined ins. 115.001 (15m).

Im. At school bus stops where students are waiting for a
school bus or are being dropped off by a school bus.

(¢) “Violent crime” means any of the following:

. Any felony under s. 940.01, 940.02, 940.03, 940.05,
940.09 (1¢), 940.19 (2), (4) or (5), 940.21, 940.225 (1), (2) or (3),
940,235, 940.305, 940.31, 941.20, 941.21, 943.02, 943.06,
943.10 (2), 943.23 (1g), 943.32 (2), 948.02 (1) or (2), 948.025,
948.03 (2) (a) or (c), 948.05, 948.051, 948.055, 948.07, 948.08,
948.085, or 948.30 (2) or under s. 940.302 (2) if's. 940.302 (2) (a)
1. b. applies.

2. The solicitation, conspiracy or attempt, under s. 939.30,
939.31 or 939.32, to commit a Class A felony.

3. Any misdemeanor under s. 940.19 (1), 940.225 (3m),
940,32 (2), 940.42, 940.44, 941.20 (1), 941.23, 941.235, 941.24
or 941.38 (3).

(2) If a person commits a violent crime in a school zone, the
maximum term of imprisonment is increased as follows:

(a) If the violent crime is a felony, the maximum term of
imprisonment is increased by 5 years.

(b) If the violent crime is a misdemeanor, the maximum term
of imprisonment is increased by 3 months and the place of impris-
onment is the county jail.

{3) (a) In addition to any other penalties that may apply to the
crime under sub. (2), the court may require the person to complete
100 hours of community service work for a public agency or a
nonprofit charitable organization. The court shall ensure that the
defendant is provided a written statement of the terms of the com-
munity service order. Any organization or agency acting in good
faith to which a defendant is assigned under an order under this
paragraph has immunity from any civil liability in excess of
$25,000 for acts or omissions by or impacting on the defendant.

(b} The court shall not impose the requirement under par. (a)
if the court determines that the person would pose a threat to pub-
lic safety while completing the requirement.

{4) This section provides for the enhancement of the penalties
applicable for the underlying crime. The court shall direct that the
trier of fact find a special verdict as to all of the issues specified
in sub. (2).

History: 1995 a. 22; 2001 a. 109; 2005 a. 277; 2007 a. 116, 127; 2009 a. 180, 302.
The violent crime in a school zone penalty enhancer is not unconstitutional as
applied to the defendant. The legislature secks to deter violent crime near schools in
an cffort to create a safety zone around schools. The 1,000~ foot perimeter is a reason-

able distance to try to accomplish this lcgislative goal. State v. Quintana, 2007 Wi
App 29, 299 Wis. 2d 234, 729 N.W.2d 776, 06-0499,

939.645- Penalty;: crimes: committed. against: certaln
peopleor property. (1)..1fa person does all of the following,
the penalties. for the undeslying crime are jncreased as provided in
sub. (2): )

religion,. color. disa ,
ancestry of that person ot the owner or occupant of thit property,
whether or net the actor’s. belief or perception was-correct -5
(2) (a) If the crime committed under sub. (1} is ordinarily a
misdemeanor other than a Class A misdemeanor, the revised max-
imum fine is $10,000 and the revised maximum term of imprison-
ment is one year in the county jail.
(b) If the crime committed under sub. (1) is ordinarily a Class
A misdemeanor, the penalty increase under this section changes
the status of the crime to a felony and the revised maximum fine

Updated 09-10 Wis. Stats. Database 14
Not certified under s. 35.18 (2), stats.

is $10,000 and the revised maximum term of imprisonment is 2
years,

(¢) If the crime committed under sub. (1) is a felony, the maxi-
mum fine prescribed by law for the crime may be increased by not
more than $5,000 and the maximum term of imprisonment pre-
scribed by law for the crime may be increased by not more than
5 years.

(3) This section provides for the enhancement of the penalties
applicable for the underlying crime. The court shall direct that the
trier of fact find a special verdict as to all of the issues specified
in sub. (1).

(4) This section does not apply to any crime if proof of race,
religion, color, disability, sexual orientation, national origin or
ancestry or proof of any person’s perception or belief regarding
another’s race, religion, color, disability, sexual orientation,
national origin or ancestry is required for a conviction for that
crime.

History: 1987 a. 348; 1991 & 291; 2001 a. 109.
When two penalty crhancers dre applicable to the same crime, the length of the sec-
ond penalty enhancer is based on the maximum term for the basc crime as extended

by the first penalty cnhancer. State v. Quiroz, 2002 W1 App 52, 251 Wis. 2d 245, 641
N.W.2d 715, 01--1549.

The “hate crimes” law, s. 939.645, does not unconstitutionally infringe upon free
speech. State v. Mitchetl, 508 U.S. 476, 124 L. Ed. 2d 436 (1993); 178 Wis. 2d 597,
504 N.W.2d 610 (1993).

Hate Crimes: New Limits on the Scope of the ist Amendment. Resler. 77 MLR
415 (1993).

Put to the Proof: Evidentiary Considerations in Wisconsin Hate Crime Prosecu-
tions. Read. 89 MLR 453 (2005).

Talking about Hate Speech: A Rhetorical Analysis of American and Canadian
Regulation of Hate Speech. Moran. 1994 WLR 1425.

Hate Crimes. Kassel. Wis. Law. Oct. 1992,

SUBCHAPTER V
RIGHTS OF THE PROSECUTION

939.65 Prosecution under more than one section per-
mitted. Except as provided in s. 948.025 (3), if an act forms the
basis for a crime punishable under more than one statutory provi-

sion, prosecution may proceed under any or all such provisions.
History: 1993 a.227.
Due process docs not require that a person know with certainty which crime,
among several, the person is committing, at least until the prosecution exercises its
charging discretion. Harris v. State, 78 Wis. 2d 357, 254 N.W.2d 291 (1977}

939.66 Conviction of included crime permitted. Upon
prosecution for a crime, the actor may be convicted of either the
crime charged or an included crime, but not both. An included
crime may be any of the following:

(1) A crime which does not require proof of any fact in addi-
tion to those which must be proved for the crime charged.

(2) A crime which is a less serious type of criminal homicide
than the one charged.

{2m) A crime which is a less serious or equally serious type
of battery than the one charged.

(2p) A crime which is a less serious or equally serious type of
violation under s. 948.02 than the one charged.

(2r) A crime which is a less serious type of violation under s.
943.23 than the one charged.

(3} A crime which is the same as the crime charged except that

Y- _jt requires recklessness or negligence while the crime charged
. requires a criminal intent.

{4) An attempt in violation of s. 939.32 to commit the crime
charged.

(4m) A crime of failure to timely pay child support under s.
948.22 (3) when the crime charged is failure to pay child support
for more than 120 days under s. 948.22 (2).

{(5) The crime of attempted battery when the crime charged is
sexual assault, sexual assault of a child, robbery, mayhem or
aggravated battery or an alterpt to commit any of them.

Text from the 2009~10 Wis. Stats. database updated by the Legislative Reference Bureau. Only printed statutes are certified
under s. 35.18 {2), stats. Statutory changes effective prior to 1-1-11 are printed as if currently in effect. Statutory changes effec-
tive on or after 1-1-11 are designated by NOTES. Report errors at (608} 266-3561, FAX 264-6948, http://www.le-

gis.state.wi.us/rsb/stats. html
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(6) A crime specified in s. 940.285 (2) (b} 4. or 5. when the
crime charged is specified in s. 940.19 (2) to (6), 940.225 (1), 2)
or {3) or 940.30.

{6¢) A crime that is a less serious type of violation under s.
940.285 than the one charged.

(6@) A crime that is a less serious type of violation under s.
940.295 than the one charged.

(7) The crime specified in s. 940.11 (2) when the crime
charged is specified in 5. 940.11 (1).

History: 1985 a. 29, 144, 306, 332; 1987 a. 332 5. 64; 1987 a. 349, 403, 1989 a.
31 s. 2009b; 1989 a. 250; 1991 &. 205; 1993 a. 441, 445, 491; 2005 2. 430.

To submit 2 lesser inchuded offense, there must be some reasonable ground in the
evidence for conviction on the lesser and acquittal on the greater. A lesser offense
is permissible when the evidence requires the jury to find & disputed factual element
in the charged offense that is not required for the lesser and the jury might find the
disputed fact either way. State v. Melvin, 49 Wis. 2d 246, 181 N.W.2d 490 ( t970}.

Attempted battery can only be an included crime as to the specific offenses listed.
State v. Melvin, 49 Wis. 2d 246, 181 N.W.2d 490 (1970).

A charge of possession of a pistol by a minor is not an included crime in a charge
of atiempted first-degree murder b it includes the el t of minority that the
greater crime does not. State v. Melvin, 49 Wis. 2d 246, 181 N.W.2d 490 (1970).

Disorderly conduct is not a lesser included offense of criminal damage to property.
State v. Chacon, 50 Wis. 2d 73, 183 N.W.2d 84 (1971).

While attempted aggravated battery is not an included crime of aggravated battery
under sub. (1), it is under sub. (4). The reduced charge does not put the defendant in
double jeopardy. Dunn v. State, 55 Wis. 2d 192, 197 N.W.2d 749 (1972},

Under sub. (1), the emphasis is on the proof, not the pleading, and the “stricken
word test” stated in Eastway v. State, 189 Wis. 56, is not incorporated in the statute.
Martin v. State, 57 Wis. 2d 499, 204 N.W.2d 499 (1973).

Section 947.015, bomb scares, is not an included crime in 5. 94130, recklessly
endangering safety. State v. Van Ark, 62 Wis. 2d 155, 215 N.W.2d 41 (1974).

When the evidence overwhelmingly showed that a shooting was intentional, fail-
ure to include negligent homicide under ss. 940,06 and 940.08 as a lesser included
offenses was not error. Hayzes v. State, 64 Wis. 2d 189, 218 N.W.2d 717 (1974).

In order to justify the submission of an instruction on a lesser degree of homicide
than that with which the defendant is charged, there must be a reasonable basis in the
cvidence for acquittal on the greater charge and for conviction on the lesser charge.
Harris v. State, 68 Wis. 2d 436, 228 N.W.2d 643 (1975).

For one crime to be included in another, it must be utterly impossible to commit
the greater crime without committing the lesser. Randolph v. State, 83 Wis. 2d 630,
266 N.W.2d 334 (1978).

The test under sub. (1) concerns legal, statutorily defined elements of the crime,
not pecatiar facts of case. State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 342 (1978).

The trial court erred in denying the defendant’s request for the submission of a ver-
dict of endangering safety by conduct regardless of life as a lesser included offense
of attempted murder. Hawthome v. State, 99 Wis. 2d 673, 299 N.W.2d 866 (1981).

Without clear legislative intent to the contrary, multiple punishment may not be
imposed for felony—murder and the underlying felony. State v. Gordon, 111 Wis, 2d
133, 330 N.W.2d 564 (1983).

When a defendant charged with 2nd—degree marder denied firing the faml shot, a
manslaughter instruction was properly denied. State v. Sarabia, 118 Wis. 2d 655, 348
N.W.2d 527 (1984).

Under the “clements only” test, offenses that require proof of nonconsent are not
lesser included offenses of offenses for which proof of nonconsent is not required.
State v. Richards, 123 Wis, 2d 1, 365 N.W.2d 7 (1985).

When police confiscated a large quantity of drugs from an cmpty home and the next
day scarched the defendant upon his return home, confiscating a small quantity of the
same drugs, the defendant’s conviction for a lesser-included offense of possession
and 1 greater offense of possession with intent to deliver did not violate double jeop-
ardy. State v. Stevens, 123 Wis. 2d 303, 367 N.W.2d 788 (1985).

Reckless use of weapons under s. 941.20 (1) (a), 1983 stats., was not a lesser
included offense of crime of endangering safety by conduct regardiess of life while
armed under s8, 939.63 (1) (a) 3. and 941 30, 1983 stats. State v. Carrington, 134 Wis.
2d 260, 397 N.W.2d 484 (1986).

The court must instruct the jury on a properly requested lesser offense even though
the statute of limitations bars the court from entering a conviction on the lesser
offense. State v. Muentner, 138 Wis. 2d 374, 406 N.W.2d 415 (1987).

‘The court of appeals may not direct the circuit court to enter 4 judgment of convic-
tion for a lesser included offense when a jury verdict of guilty on a greater offensc is
reversed for insufficiency of evidence and the jury was not instructed on the lesser
inctuded offense. State v. Myers, 158 Wis. 2d 356, 461 N.W.2d 777 (1990).

Convictions for both first-degree murder and burglary/battery are permissible.
State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991).

Evidence at trial may suggest to the state that an instruction on a lesser included
offense is appropriate; it is ble for a defendant to at the outset of trial
that cvidence may not affect the statc’s prosecuting position. State v. Fleming, 181
Wis, 2d 546, S10 N.W.2d 837 (Ct. App. 1993).

This section docs not bar multiple convictions when homicides are “cqually seri-
ous.” Two Class C felonies with the same maximum penalty were equally serious
although one carried additional sanctions of driver license revocation and an addi-
tional penalty assessnient that the other did not. State v. Lechner, 217 Wis. 2d 392,
576 N.W.2d 912 (19983, 962830,

Misdemeanor battery is an included crime of felony battery, but they are not the
same offense. Aequittal on felony battery charges does not prevent subsequent pro-
secution for misdemeanor battery. State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35
(1998}, 970938,

CRIMES — GENERALLY 939.72

There is no rule that when a more specific crime could have been charged, the
defendant loses the right 10 a lesser-included instruction on a more general uifense.
That retail theft, which was not a lesser-included offense of armed robbery, could
have been charged did not prevent the giving of an instruction on theft as & lesser
included offensc of armed robbery. State v. Joncs, 228 Wis. 2d §93, 598 N.W.2d 259
{Ct. App. 1999), 98- 1681

A lesser included offense must be both lesser and included. An offense with a
heavier ponalty cannot be regarded as 8 lesser offense than one with a lighter penalty.
State v. Smits, 2001 W App 45, 241 Wis. 2d 374, 626 N.W.2d 42, 001158,

When 2 jury returmed a verdiet finding the defendant guilty of both a greater and
a lesser included offense, although it had been instructed that it could only find one
or the other, it was not error for the court to enter judgment on the greater offense afler
poliing the jury to confinm the result. State v. Hughes, 2001 W1 App 239, 248 Wis.
3d 133, 635 N.W.2d 661, 00-3176. See also State v. Cox, 2007 Wt App 38, 300 Wis.
1d 236, 730 N.W.2d 452, 06-0419.

Separate prosecutions for a catjacking that occurred on one day and operating the
same car without the owner’s consent on the next did not violate sub. (2r) or the con-
stitutional protection against double jeopardy. State v. McKinnie, 2002 W1 App 82,
252 Wis. 2d 172, 642 N\W.2d 617, 01-2764.

Sub. (2m) only applies to battery under s. 940.19 and not to battery by a prisoner
under s. 940.20. Charging both was not multiplicitous and not a double jeopardy
violation. State v, Davison, 2003 W1 89, 263 Wis. 2d 145, 666 N.W.2d 1, 01 -0826.

Section 948.40 (1) and (4} (a), contributing to the delinquency of a child with death
as 4 consequence, is not a “type of eriminal homicide™ included under sub. (2). It pro-
vides & more scrious J:mishmcm when “death is & consequence™ of its violation. In
contrast, the homicide statutes in ch. 940 target those who “cause the death” of
another. State v. Paterson, 2010 W1 130, _ Wis. 2d
08- 1968,

Multiple Punishment in Wisconsin and the Wolske Decision: Is It Desirable to Per-
mit Two Homicide Convictions for Causing a Single Death? 1990 WLR 553,

NOTE: See also notes to Art. 1, sec. 8, Double Jeopardy.

CONW2

SUBCHAPTER VI
RIGHTS OF THE ACCUSED

939.70 Presumption of Innocence and burden of
proof. No provision of chs. 939 to 951 shall be construed as
changing the existing law with respect to presumption of inno-
cence or burden of proof.

History: 1979 c. 89; 1987 a. 332 5. 64.

939.71 Limitation on the number of convictions. Ifan
act forms the basis for a crime punishable under more than one
statutory provision of this state or under a statutory provision of
this state and the laws of another jurisdiction, a conviction or
acquittal on the merits under one provision bars a subsequent pro-
secution under the other provision unless each provision requires
proof of a fact for conviction which the other does not require.

Misdemeanor battery is an included crime of felony battery, but they are not the
same offense. Acquittal on felony battery charges does not prevent subsequent pro-
secution for misdemeanor battery. State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35
(1998), 97-0938.

This section does not bar a subsequent prosecution for an offense arising from the
same acts that could not have been charged at the time of the first prosecution and thus
did not bar prosecuting a defendant for [st-degree intentional homicide for the same
act which led to battery convictions when the victim dicd after having been in a coma
for 4 years. State v. McKee, 2002 W1 App 148, 256 Wis. 2d 547, 648 N.W.2d 34,
01-1966.

Under this section, 4 subscequent prosecution is not prohibited if each provision
requires proof of a fact for conviction that the other does not require, even if the sanve
conduct was involved in the two prosecutions. In contrast, s. 961 .45 provides that if
a violation of ch. 961 is a violation of a federal law or the law of another state, a con-
viction or acquittal under federal law or the law of anether state for the same act is
a bar to prosecution in this state. The difference in the 2 statutes does not violate equal
protection. State v. Swinson, 2003 W1 App 45, 261 Wis. 2d 633, 660 N.W 2d 12,
02-0395.

939.72 No conviction of both inchoate and completed
crime. A person shall not be convicted under both:

(1) Section 939.30 for solicitation and s. 939.05 as a party to
a crime which is the objective of the solicitation; or

{2) Section 939.31 for conspiracy and 5. 939.05 as a party to
a crime which is the objective of the conspiracy; or

(3) Section 939.32 for attempt and the section defining the
completed crime.

History: (991 a. 153; 2001 a. 109,

Sub, (3} does not bar convicting the defendant who shot at one person but killed
another of both murder and attempted murder. Austin v, State, 86 Wis. 2d 213, 271
N.W.2d 668 (1978}

Sub. (3) does not bar convictions for passession of burglarious tools and burglary
arising out of & single transaction. Dumas v. State, 90 Wis. 2d 518, 280 N.W.2d 310
(Cr. App. 1979).
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939.72 CRIMES — GENERALLY

This section refers o convictions, not charges. The state may properly charge a
defendant with both being a party to an attempt to commit a crime and conspiracy to
commit the crime. State v. Moffett, 2000 WT 130, 239 Wis. 2d 629, 619 N.'W.2d $18,
Y9-1768.

939.73 Criminal penalty permitted only on conviction.
A penalty for the commission of a crime may be imposed only
after the actor has been duly convicted in a court of competent
Jurisdiction.

939.74 Timae limitations on prosecutlons. (1) Exceptas
provided in subs. (2) and (2d) and s. 946.88 (1), prosecution for
a felony must be commenced within 6 years and prosecution for
a misdemeanor or for adultery within 3 years after the commission
thereof. Within the meaning of this section, a prosecution has
commenced when a warrant or summons is issued, an indictment
is found, or an information is filed.

(2} Notwithstanding that the time limitation under sub. (1) has
expired:

(a) A prosecution under s. 940.01, 940.02, 940.03, 940.05,
948.02 (1), or 948.025 (1) (a), (b, (c), or (d) may be commenced
at any time.

(am) A prosecution under s. 940.06 may be commenced within
15 years after the commission of the violation.

(b) A prosecution for theft against one who obtained posses-
sion of the property lawfully and subsequently misappropriated it
may be commenced within one year after discovery of the loss by
the aggrieved party, but in no case shall this provision extend the
time limitation in sub. (1) by more than 5 years.

(¢c) A prosecution for violation of s. 948.02 (2), 948.025 (1) (b},
948.03 (2) (a), 948.05, 948.06, 948.07 (1), (2), (3), or (4), 948.075,
948.08, 948.085, or 948.095 shall be commenced before the vic-
tim reaches the age of 45 years or be barred, except as provided
in sub. (2d).

(cm) A prosecution for violation of s. 948.03 (2) (b) or (c), (3)
or (4), 948.04 or 948.07 (5) or (6) shall be commenced before the
victim reaches the age of 26 years or be barred, except as provided
in sub. (2d).

(d) A prosecution for a violation of s, 948.051 shall be com-
menced before the victim reaches the age of 24 or be barred,
except as provided in sub. (2d).

(2d) (a) In this subsection, “deoxyribonucleic acid profile”
means an individual's patterned chemical structure of genectic
information identified by analyzing biological material that con-
tains the individual’s deoxyribonucleic acid.

(am) For purposes of this subsection, crimes are related if they
are committed against the same victim, are proximate in time, and
are committed with the same intent, purpose, or opportunity so as
to be part of the same course of conduct.

(b) If, before the time limitation under sub. (1) for commenc-
ing prosecution of a violation of s. 940.225 (1) expires, the state
collects biological material that 1s evidence of the identity of the
person who committed the violation, dentifies a deoxyribonu-
cleic acid profile from the biological material, and compares the
deoxyribonucleic acid profile to deoxyribonucleic acid profiles of
known persons, the state may commence prosecution of the per-
son who is the source of the biological material for the violation
of's. 940.225 (1) at any time afler comparison of the deoxyribonu-
cleic acid profile relating to the violation results in a probable
identification of the person or within the applicable time under
sub. (1), whichever 1s later, and may commence prosecution of the
person who is the source of the biological material for a crime that
is related to the violation under s. 940.225 (1) within 12 months
after comparison of the deoxyribonucleic acid profile relating to
the violation results in a probable identification of the person or
within the applicable time under sub. (1) or (2), whichever is lat-
est.

(¢ If, before the applicable time limitation under sub. (1) or
(2) (am}, (), (cm)}, or (d) for commencing prosecution of a felony
under ch. 940 or 948, other than a felony under s. 940.225 (1) or
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a felony specified in sub. (2) (a), expires, the state collects biologi-
cal material that is evidence of the identity of the person who com-
milted the felony, identifies a deoxyribonucleic acid profile from
the biological material, and compares the deoxyribonucleic acid
profile to deoxyribonucleic acid profiles of known persons, the
state may commence prosecution of the person who is the source
of the biological material for the felony or a crime that is related
to the felony or both within 12 months after comparison of the
deoxyribonucleic acid profile relating to the felony results in a
probable identification of the person or within the applicable time
under sub. (1) or (2), whichever is latest.

(¢) If, within 6 years after commission of a felony specified
under sub. (2) (a), the state collects biological material that is evi-
dence of the identity of the person who committed the felony,
identifies a deoxyribonucleic acid profile from the biological
material, and compares the deoxyribonucleic acid profile to
deoxyribonucleic acid profiles of known persons, the state may
commence prosecution of the person who is the source of the bio-
logical material for a crime that is related to the felony within 2
months after comparison of the deoxyribonucleic acid profile
relating to the felony results in a probable identification of the per-
son or within the applicable time under sub. (1) or (2), whichever
is latest.

(3) In computing the time limited by this section, the time dur-
ing which the actor was not publicly a resident within this state or
during which a prosecution against the actor for the same act was
pending shall not be included. A prosecution is pending when a
warrant or a summons has been issued, an indictment has been
found, or an information has been filed.

(4) In computing the time limited by this section, the time dur-
ing which an alleged victim under s. 940.22 (2) is unable to seek
the issuance of a complaint under s. 968.02 due to the effects of
the sexual contact or due to any threats, instructions or statements
from the therapist shall not be included.

tistory: (981 ¢. 280; 1985 a. 275; 1987 a. 332, 380, 399, 403, 1989 a. 121; 1991
a.269; 1993 a. 219, 227, 486; 1995 a. 456; 1997 a. 237; 2001 a. 16, 109; 2003 a. 196,
279, 326; 2005 a. 60, 276, 277; 2007 a. B0, 97, 116; 2009 a. 203,

While courts have no duty to sccure informed waivers of possible statuto
defenses when accepting a guilty plea, under the unique facts of the case, the defen
ant was entitled to withdraw a guilty plea to a charge barred by the statute of limita-
tions, State v. Pohthammer, 82 Wis. 2d {, 260 N.W.24 678 (1978).

Sub. (3) tolls the running of statutes of limitation during the petiod in which a
defendant is not a state resident and violates neither the privileges and immunities
clause nor the equal protection clause of the U.S. constitution. State v. Sher, 149 Wis,
2d 1,437 N.W.2d 878 (1989).

A person is not “publicly a resident within this state” under sub. (3) when living
outside the state but retaining state residence for voting and tax purposes. State v.
Whitman, 160 Wis. 2d 260, 466 N.W.2d 193 (Ct. App. 1990).

An arrest warrant is issued for purposes of sub. (1) when it is signed by a judge with
the intent that it be executed and leaves the possession of the judge. That the warrant
is nover exceuted is frrelevant, State v. Mucller, 201 Wis. 2d 121, 549 N.W.24 455
(Ct. App. 1996), 93-3227.

The statute of limitations for a continuing offense does not run until the last act is
done, which, viewed alone, is a crime. Otherwise, a prosecution for a felony offense
must be commaenced within 6 years, State v. Miller, 2002 W1 App 197, 257 Wis. 2d.
124, 650 N.W.2d 850, 01-1406.

When the jury found the defendant guilty of having sexual contact with the minor
victim during the period outside the statute of limitations, but also found that the vic-
tim was unable to seck the issuance of a complaint due to the effects of the sexual con-
tact or dug to statcroents or instructions by the defendant, the statute of limitations was
tolled under sub. (4). The jury was required to agree upon a speeific act comnitted
within a specific time peniod but was not required to determine exactly when the
agreed--upon offense was committed. When the date of the crime is not a material
clement of the offense charged. it need not be precisely alleged or determined. State
v. Miller, 2002 W1 App 197, 257 Wis, 2d. 124, 650 N.W.2d 850. 01 1406.

When a defendant is already in custody due to his or her incarceration, the filing
of a criminal coraplaint is sufficient to commence a prosccution. Statc v, Jennings,
2003 WI 10, 259 Wis. 2d 523, 657 N.W.1d 393, 01 -0307.

The comtnion law “ycar-and-a~day rule” that no homicide is committed unless the
victim dics within a ycar and a day afler the injury is inflicted is abrogated, with pro-
spective application only. State v. Picotte, 2003 W1 42, 261 Wis. 2d 249, 661 N.W.2d
381, 01-3063.

When sub. (2) (¢) was created in 1987, it only applied prospectively. Subsequent
amendments did not change this conclusion because they did not change the initial
applicability of sub. (2) (¢). Rather, the language in the subscquent amendments,
which stated these amendroents apply to offenses not yet barred, was clearly meant
to apply to offinscs that sub. (2) (¢) had not already barred. State v. MacArthur, 2008
WI 72, 310 Wis. 2d 550, 750 N.W.2d 910, 066-[379.

The circuit judge decides the tolling issue under sub. (3) in a pretrial proceeding
wherein the state must prove that the defendant was not a public resident by a prepon-
derance of the evidence. State v. MacArthur, 2008 W1 72, 310 Wis. 2d 550, 750
N.W.2d 910, 06-1379.
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A plaintifi”s allegations of the defendant district attorney’s bad faith presented no
impediment to application of the general principle prohibiting federal court interfer-
ence with pending state prosecutions when the only factual assertion in support of the
claim was the district atormey's delay in completing the prosecution, and there wers
no facts alleged that could support any corclusion other than that the district attomey
had acted consi ly with state s and constitution. Smith v. McCann, 38! F.
Supp. 1027 {1974).

The 36— year tolling of the statute of limitations under sub. (3) was not unconstitu-
tonal in this case. 1t did not violate the Privileges and Immunitics, Due ¢ss, or
Equal Protection provisions of the U.S. Canstitution. Sub. (3) docs not burden a fun-
damental right, and it is mtionally related to the legitimate governmental interests of
derecting crimes and apprehending criminals. Stte v. MeGuire, 2010 W91, 328
Wis. 2d 289; 786 N.W.2d 227, 07271,

The Perils of Plain Language: Statute of Limitations for Child Scxus! Assault
Defendants. Flynn, Wis. Law. March 2009,

939.75 Death or harm to an unbom child. (1} In this sec-
tion and ss. 939.24 (1), 939.25 (1), 940.01 (1) (b), 940.02 (1m),
940.05 (2g) and (2h), 940.06 (2), 940.08 (2), 940.09 (1) (c) to (e)
and (1g) (¢), (cm), and (d), 940.10 (2), 940.195, 940.23 (1) (b) and
(2) (b), 940.24 (2} and 940.25 (1) (<) to (&), “unbom child” means
any individual of the human species from fertilization until birth
that is gestating inside a woman.

(2) (a) In this subsection, “induced abortion” means the use
of any instrument, medicine, drug or other substance or device in
a medical procedure with the intent to terminate the pregnancy of
a woman and with an intent other than to increase the probability
of a live birth, to preserve the life or health of the infant after live
birth or to remove a dead fetus.

(b) Sections 940.01 (1) (b), 940.02 (1m), 940.05 (2g) and (2h),
940.06 (2), 940.08 (2), 940.09 (1) (c) to (¢) and (1g) (c), (cm), and
(d), 940.10 (2), 940.195, 940.23 (1) (b) and (2) (b), 940.24 (2) and
940.25 (1) (¢) to (e) do not apply to any of the following:

CRIMES — GENERALLY 939.75

1. Anact committed during an induced abortion. This subdi-
vision does not limit the applicability of ss. 940.04, 940.13,
940.15 and 940.16 to an induced abortion.

2. An act that is committed in accordance with the usual and
customary standards of medical practice during diagnostic testing
or therapeutic treatment performed by, or under the supervision
of, a physictan licensed under ch. 448.

2h. An act by any health care provider, as defined ins. 155.01
(7), that is in accordance with a pregnant woman'’s power of attor-
ney for health care instrument under ch. 155 or in accordance with
a decision of a health care agent who is acting under a pregnant
woman's power of attorney for health care instrument under ch.
I55.

3. Anact by a woman who is pregnant with an unborn child
that results in the death of or great bodily harm, substantial bodily
harm or bodily harm to that unborn child.

4. The prescription, dispensation or administration by any
person lawfully authorized to do so and the use by a woman of any
medicine, drug or device that is used as a method of birth control
or is intended to prevent pregnancy.

(3} When the existence of an exception under sub. (2) has been
placed in issue by the trial evidence, the state must prove beyond
a reasonable doubt that the facts constituting the exception do not
exist in order to sustain a finding of guilt under s. 940.01 (1) (b),
940.02 (Im), 940.05 (2g), 940.06 (2), 940.08 (2), 940.09 (1) (¢)
to (e) or (1g) (c), (cm), or (d), 940.10 (2), 940.195, 940.23 (1) (b)
or (2) (b), 940.24 (2) or 940.25 (1) (c) to (e).

History: 1997 a. 295; 2001 a. 109; 2003 a. 97.
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Hurley, Peggy

From: Seligman, Noah

Sent: Friday, April 29, 2011 2:09 PM
To: Hurley, Peggy

Subject: RE: New Draft of LRB 0079/P1

| sent it back already, that's fine.

Noah Seligman

Legislative Assistant

Office of State Rep. Terese Berceau
608-266-3784

From: Hurley, Peggy

Sent: Friday, April 29, 2011 2:08 PM
To: Seligman, Noah

Subject: RE: New Draft of LRB 0079/P1

That makes sense. If you send back the stripes | can have that drafted for you right away. Or, if you prefer, | could enter
this as a new request.

Peggy

From: Seligman, Noah

Sent: Friday, April 29, 2011 2:06 PM
To: Hurley, Peggy

Subject: RE: New Draft of LRB 0079/P1

| think essentially we are trying to combine LRB 0079/P1 with 2009 Assembly Bill 481 authored by (former) Representative
Parisi.

hitp://leqis.wisconsin.qov/2009/data/AB481hst.html

Thanks.

Noah Seligman

Legislative Assistant

Office of State Rep. Terese Berceau
608-266-3784

From: Hurley, Peggy

Sent: Friday, April 29, 2011 1:28 PM
To: Seligman, Noah

Subject: RE: New Draft of LRB 0079/P1

No problem; | hope you feel better.

Peggy

From: Seligman, Noah

Sent: Friday, April 29, 2011 1:20 PM
To: Hurley, Peggy

Subject: RE: New Draft of LRB 0079/P1

I've been out sick, apologies for the delay in response.




I’'m sending it back over today for changes.
Thank you.

Noah Seligman

Legislative Assistant

Office of State Rep. Terese Berceau
608-266-3784

From: Hurley, Peggy

Sent: Tuesday, April 26, 2011 8:54 AM
To: Seligman, Noah

Subject: RE: New Draft of LRB 0079/P1

Hi Noah,

This draft has been jacketed for introduction by your office, so | can't redraft until the jacket is returned. Please return the
jacket to the LRB and | can carry out this request.

Peggy

From: Seligman, Noah

Sent: Wednesday, April 20, 2011 5:01 PM
To: Hurley, Peggy

Subject: New Draft of LRB 0079/P1

<< File: 2011 LRB 0079-1 Gender Violence Act.pdf >>
Attached is a draft of LRB 0079/1. | would like it modified per our conversation yesterday to add “gender” under 939.645 of
the state statutes related to different hate crimes.

Please let me know if you have questions.

Thanks.

Noah Seligman

Legislative Assistant

Office of State Rep. Terese Berceau
608-266-3784
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AN ACT to amend 814.04 (intro.); and to create 893.583 and 895.437 of the

statutes; relating to: creating a civil cause of action for acts of violence

motivated by gende/(N;HV\j er f E v

"/ Agalysis by the Legislative Reference Bureau
@fn il crea}c%sj a civil cause of action for a person who suffers physical,
emotional, or ‘economic harm as a result of a gender-based act. Under the bill, a
gender-based act is a physical act of violence that is committed, at least in part, on
the basis of the victim’s gender or sexual intercourse or contact that the actor
commits under coercive conditions. Under the bill, if the actor has previously
committed either of these acts against the victim, a threat to commit either of those
acts is also a gender-based act.
Under the bill, a victim must commence a civil action against the actor within
seven years after the gender-based act occurs or, if the victim is under the age of 18,
within seven years after the victim’s 18th birthday. A victim who prevails in a civil
action for a gender-based act may recover damages for emotional distress, punitive
damages, and investigation or litigation costs, including attorney fees. The bill
\/ specifies that a cause of action exists only against the individual who committed the

o ﬁlder—based act.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
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SECTION 1. 814.04 (intro.) of the statutes)is amended to read:

814.04 Items of costs. (intro.) Except as provided in ss. 93.20, 100.195 (5m)
(b), 100.30 (5m), 106.50 (6) (i) and (6m) (a), 111.397 (2) (a), 115.80 (9), 281.36 (2) (b) _

Q5. 00U , €« plan
1., 767.553 (4) (d), 769.313, 802.05, 814.245, 895.035 (4)\895.437 (4), 895.443 (3),
895.444 (2), 895.445 (3), 895.446 (3), 895.506, 943.212 (2) (b), 943.245 (2) (d), 943.51
(2) (b), and 995.10 (3), when allowed costs shall be as follows:

SECTION 2. 893.583%(f the statutes is created to read:

893.583 Gender-based harm. Notwithstanding ss. 893.16, 893.54, and
893.57, an action under s. 895.437 shall be commenced within 7 years after the cause
of action accrues or, if the victim is under the age of 18 at the time the cause of action
accrues, within 7 years of the victim’s 18th birthday, or be barred.

SECTION 3. 895.437\>c<)f the statutes is created to read:

895.437 Gender-based harm; action for. (1) In this section:

(a) “Gender-based act” means any of the following:

1. A physical act of violence that satisfies the elements of s. 940.19 (1) that an
individual commits against the victim, at least in part, on the basis of the victim’s
gender.

2. Sexual contact as defined in s. 940.225 (5) (b) or sexual intercourse as defined
in s. 940.225 (5) (c) that an individual commits under coercive conditions or without
consent as defined in s. 940.225 (4).

3. If an individual has previously committed a physical act of violence that
satisfies the elements of s. 940.19 (1) against the victim or an act described in subd.
2., a threat to commit an act described in subd. 1. or 2.

(b) “Victim” means a person against whom a gender-based act has been

committed.
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(2) A victim has a cause of action for injunctive relief and for damages, as
provided in sub. (4), against the individual who commits a gender-based act that
results in a physical injury, emotional distress, or damage to or loss of property to the
victim.

(3) The burden of proof in a civil action under sub. (2) rests with the victim to
prove that the defendant committed a gender-based act and that the victim suffered
harm as a result of the act by a preponderance of the credible evidence.

(4) Ifthe plaintiff prevails in a civil action under sub. (2), he or she may recover
special and general damages, including damages for emotional distress; punitive
damages; and costs, including all reasonable attorney fees and other costs of the
investigation and litigation that were reasonably incurred.

(5) A person may bring a civil action under sub. (2) regardless of whether there
has been a criminal action related to the gender-based act and regardless of the
outcome of any such criminal action. If there is a final judgment or decree rendered
in favor of the state in any criminal proceeding against the defendant, a defendant
may not deny the essential allegations of the criminal offense in any action under this
sectiqn.

(6) A gender-based act under this section shall be deemed for all purposes to
be an intentional act.

(7) This section does not limit the right of a person to recover from any parent
or parents under s. 895.035.

(8) This section does not create a cause of action against any person except the

individual who commits a gender-based act.

(\;_—7\ (END)
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2 making crimes based on gender of victim subject to a penalty enhance.r)and
3 providing a peW

Current law provides an enhanced penalty for certain crimes if the person
committing the crime intentionally selects the victim based on his or her belief or
perception of the victim’s race, religion, color, disability, sexual orientation, national
origin, or ancestry.‘/ This bill provides an enhanced penalty for certain crimes if the
person committing the crime intentionally selects the victim based on his or her
belief or perception of the victim’s gender¥ The penalty enhancer revises the
maximum fine and the maximum term of imprisonment for the crime, and the
revision is based on the classification of the underlying crime. If the underlying
crime is a'Class B or Class C misdemeanor, the revised maximum fine is"$10,000 and
the revised maximum term of imprisonment is one year in the county jail.‘/ If the

/i underlying crime is a Class AVmisdemeanor, the penalty enhancer changes the status

i of the crime to a felony and the revised maximum fine is $10,000¥and the revised
maximum term of imprisonment is twdyears. If the underlyjing crime is a felony, the ,
maximum fine may be increased by not more than $5,000"and the maximum term  /
X of imprisonment may be increased by not more than five'years. . ——0-
~Betause thi ENtET T oW orime or revises a penalty Ior an existing crime,
the Joint Review Committee on Criminal Penalties may be requested to prepare a
report concerning the proposed penalty and the costs or savings that are likely to
result if the bill is enacted.
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" For further mformatmn see the state and local fiscal estimate, wm\}
printed as an appendix to this bill. (end (NSETt Y e A
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The people of the state of Wisconsin, represented in senate and assembly, do
‘enact as  follows: n

s B |
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SECTION\& 939.645 (1) (b) of the statutes is amended to read:

2 // 939.645 (1) (b) Intentionally selects the person against whom the crime under

!

3 par. (a) is committed or selects the property that is damaged or otherwise affected by

) N4 the crime under par. (a) in whole or in part because of the actor’s belief or perception

& /"A regarding the race, religion, color, disability, ggg(ier_“/sexual orientation, national
| origin or ancestry of that person or the owner or occupant of that property, whether
or not the actor’s belief or perception was correct.

SECTION%( 939.645 (4) of the statutes is amended to read:

939.645 (4) This section does not apply to any crime if proof of race, religion,

10 | color, disability, ggp_ie_r,\éexual orientation, national origin or ancestry or proof of any
11 person’s perception or belief regarding another’s race, religion, color, disability,
12\ gender, sexual orientation, national origin or ancestry is required for a conviction for
13 | that crime.

14 SECTIONﬁ(Initial applicability.

15 (1) This act first applies to acts committed on the effective date of this
16 : subsection.\/ (@I\é d\&&fti—!‘”}ﬂ » —
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